
Extract from Hansard 
[ASSEMBLY - Wednesday, 10 May 2006] 

 p2489b-2491a 
Mr Rob Johnson; Mr Jim McGinty 

 [1] 

CRIMINAL INVESTIGATION (CONSEQUENTIAL PROVISIONS) BILL 2005 
Consideration in Detail 

Leave granted for clauses 1 to 72 to be considered together. 
Clauses 1 to 72 - 
Mr R.F. JOHNSON:  I have sought leave to have these clauses and schedule considered together because I do 
not like to see time wasted in this chamber.  A lot of the areas covered under the Criminal Investigation 
(Consequential Provisions) Bill were dealt with last night.  There are a couple of areas that I would still like to 
explore and confirm, particularly so that we can have them recorded in Hansard.  I am happy to ask a range of 
questions and I am sure the Attorney General and his advisers will be able to note them. 
Clause 27 deals with forfeiture of property used to commit offences.  Am I right in saying that, until now, 
someone who had used a crowbar to break into a residence or business premises and the crowbar belonged to 
that person, he could claim the crowbar back?  That seems to be absolute nonsense.  As I understand it, under 
these consequential provisions, the crowbar will have to be forfeited; however, I believe that at the present time 
the police are unable to enforce that forfeiture.  That is my first question.  The other question I have relates to 
part 10, which amends the Liquor Licensing Act.  Proposed section 172A is headed “Forfeiture”.  I would like 
the Attorney General to confirm that this bill will now give the power to take alcohol from people.  I am 
suggesting that it must be the police who have that new power to take alcohol.  I assume that at the moment they 
do not have that power, because I cannot find any other act under which that power would fall.  Am I therefore 
right in saying that this is a new concept, a new law, that is being introduced to enable forfeiture of alcohol, 
something that has not been enforceable in the past? 

Mr J.A. McGINTY:  To answer the last point raised, the police have the power to confiscate alcohol in certain 
circumstances. 

Mr R.F. Johnson:  Under which act? 

Mr J.A. McGINTY:  There is provision under the Liquor Licensing Act for police to confiscate or seize alcohol 
in circumstances involving a liquor offence.  The police also have the power to seize alcohol from a person 
under the Protective Custody Act.  This clause deals with the power to dispose of the property.  That disposal is 
currently done under the Police Act, but I am told that it is a cumbersome arrangement, and that this will be the 
new arrangement to cover all expected situations. 

Mr R.F. Johnson:  What section of the Police Act does that come under? 

Mr J.A. McGINTY:  Sections 75 and 76 of the Police Act relate to the disposal of property.  They will be 
repealed by this bill and the new provisions will replace them. 

Mr R.F. Johnson:  What about the crowbar, and other implements that might belong to a burglar? 

Mr J.A. McGINTY:  There is a power to forfeit property of the type the member has referred to, but only with 
certain offences.  For example, if the person were charged under the Weapons Act with possessing the crowbar 
as a weapon, the crowbar could be forfeited under the Weapons Act.  It could not be forfeited if the person were 
only charged with assault. 

Mr R.F. Johnson:  What about burglary?  

Mr J.A. McGINTY:  If the crowbar were used in a burglary, there would be power to seize it as evidence, but 
there is not a power -  

Mr R.F. Johnson:  To retain it? 

Mr J.A. McGINTY:  - to seize it independently of seizing it as evidence. 

Mr R.F. Johnson:  No, but the question, as I understand and from what I remember of our briefing, is that under 
the present laws, once the charge has been laid and the person has been found guilty, the police would have to 
give the crowbar back to the person if it was his property. 

Mr J.A. McGINTY:  Somebody may be charged under section 557E of the Criminal Code, which is a relatively 
new section.  Under the heading “Possessing things to assist unlawful entry to places”, it reads - 

A person who is in possession of a thing with the intention of using it to facilitate the unlawful entry of 
any place is guilty of an offence . . .  

If a crowbar were that thing, the power under section 557C would apply.  Under the heading “Forfeiture”, it 
reads - 
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A court that convicts a person of an offence under this Chapter may order that the thing giving rise to 
the offence be forfeited to the State. 

In those circumstances, if somebody is charged under this section - 

Mr R.F. Johnson:  By the sound of it, that is the case if the person is driving along the road and he has a 
crowbar, and the police believe that he will use that crowbar to enter a property of some sort.  My question is: if 
the perpetrator is caught on premises and he has already used the crowbar to open the back door - 

Mr J.A. McGINTY:  It depends on which section he is charged under.  If he is charged with burglary, there is 
no power to forfeit.  If he is charged under this section, there is a power to forfeit. 

Mr R.F. Johnson:  That is what I am saying.  He would automatically be charged with burglary.  That is the 
more substantial offence. 

Mr J.A. McGINTY:  I think that is right. 

Mr R.F. Johnson:  In which case, at the moment, the police would have to give the crowbar back once the 
person - 

Mr J.A. McGINTY:  I think the member makes a valid point. 

Mr R.F. JOHNSON:  I am saying that this makes a lot of sense, in my view, because it is a ridiculous situation 
that somebody might burgle a home with a crowbar, and eventually the police must give the crowbar back to the 
perpetrator.  Therefore, I totally support this provision. 

Clauses put and passed. 

Schedule 1 put and passed. 

Title put and passed. 
As to Third Reading 

On motion by Mr J.A. McGinty (Attorney General), resolved - 

That the third reading of this bill be made an order of the day for a later stage of this day’s sitting. 
 


